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Scope of Guide 

Whether you are prosecuting or defending a mold exposure action, this Action Guide covers the most important 
basics of mold litigation. It assists the attorney in investigating relationships of the adverse parties, engaging 
appropriate litigation experts, and determining the cause of the mold exposure. It also guides the attorney in 
choosing applicable theories of liability for the complaint, assessing both first and third party insurance coverage, 
evaluating a broad spectrum of potential damages, and limiting or disqualifying expert witness testimony. An 
important feature of this Action Guide is that it offers information on the latest mold science studies; numerous 
cross-references to treatises supplementing the text that explain in greater detail how to litigate a construction 
defect action or a suit for breach of the implied warranty of habitability; how to choose, retain, prepare, and 
cross-examine expert witnesses; and how to pursue or defend an insurance bad faith claim for denial of 
coverage. 

Revision Highlights 

� In May 2004, the Institute of Medicine (IOM) of the National Academy of Sciences issued a study entitled 
“Damp Indoor Spaces And Health,” which may significantly affect several issues in proving mold-related health 
problems. See step 2. 

� Defendants in mold litigation may seek indemnity (contractual, equitable, or both) from other potentially 
responsible parties, such as construction participants or providers of repair and abatement services, on a 
theory that their negligence in performing the work exacerbated the mold conditions. See steps 3–4, 20, 37–38. 

� In Burnett v Chimney Sweep, LLC (2004) 123 CA4th 1057, 20 CR3d 562, a tenant action for damages resulting 
from mold growth, the court of appeal refused to enforce the exculpatory clause in the lease, holding that it did 
not exclude liability for the landlord’s active negligence. See step 4. 

� In Coldwell Banker Residential Brokerage Co. v Superior Court (2004) 117 CA4th 158, 11 CR3d 564, the court 
held that a home purchaser’s minor son, who suffered bodily injuries as a result of undisclosed microbial 
contamination, had no cause of action against the broker. See steps 4, 9, 20. 

� California regulations require all employers to provide information to their employees about the hazardous 
substances to which they may be exposed. See step 4. 

� Some types of diagnostic tests frequently used in mold exposure cases, such as serology (blood) testing, are 
controversial. See step 10. 

� Several steps explain and identify the experts most appropriate for evaluating various types of damages 
resulting from mold exposure. See steps 5, 7, 10–11. 

� To avoid potential conflicts of interest, the remediation company that undertakes mold abatement should be 
separately retained after an independent industrial hygienist prepares a protocol or repair plan. See steps 13–
15. 

� A special limitations statute, which incorporates the common law “discovery” rule, applies to “toxic tort” cases, 
i.e., civil actions for injury or illness arising from exposure to a “hazardous material or toxic substance.” See 
step 20. 

� A number of alternative strategies exist for limiting or disqualifying expert testimony at trial; the law of medical 
causation testimony is unsettled. See steps 24–26. 

� Attorneys should consider both first and third party insurance coverage for mold claims. See steps 27–36. 
� The supreme court in Julian v Hartford Underwriters Ins. Co. (2005) 35 C4th 747, 27 CR3d 903, clarified the 

effect of ensuing loss coverage for damage resulting from certain risks on an exclusion that limits the extent of 
the ensuing loss coverage in the insurance policy. See step 30. 

� Even though a homeowner’s policy clearly excluded coverage for damage caused by “dry rot,” a fungus, and 
the “dry rot” allegedly caused the home to collapse, the court of appeal ruled that the damage was covered 
because the policy covered certain types of collapse. Jordan v Allstate Ins. Co. (2003) 116 CA4th 1206, 11 
CR3d 169. See step 31. 

� An extensive updated directory of online research sites that include valuable scientific and expert witness 
information is included in the Appendix. 



Abbreviations 
Common Interest 
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Advising California Common Interest Communities (2d ed Cal CEB 2003) 

Attorney Fee Awards California Attorney Fee Awards (2d ed Cal CEB 1994) 

Civ Proc Before Trial California Civil Procedure Before Trial (4th ed Cal CEB 2004) 
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Liability Ins Prac California Liability Insurance Practice: Claims & Litigation (Cal CEB 1991) 

Office Leasing Office Leasing: Drafting and Negotiating the Lease (Cal CEB 1996) 
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When Conducting Initial Investigation 

STEP 1. REVIEW SCIENTIFIC CONCEPTS ABOUT MOLD 

a. Fungi are organisms distinct from plant life. Fungi lack chlorophyll, 
leaves, and roots, reproduce by spores, and live as parasites, obtaining 
nutrients by composting dead organisms. The fungal group includes 
molds, mildew, yeasts, and mushrooms. 

b. Fungi are ubiquitous in the environment and exist naturally in indoor 
environments as a result of air exchange with the outdoors. Fungi are 
also tracked into the indoor environment as a result of outdoor activity by 
occupants and domestic animals. 

Fungi become a structural problem when growth occurs on wet building 
materials in an indoor environment. Personal contents that also become wet 
are subject to fungal growth. Once established, fungi can disperse throughout 
a building. 

a. Modern energy-efficient buildings present a particular problem because 
they do not breathe, and fresh air exchange depends on the design and 
maintenance of the HVAC system. All too often, these buildings become 
a breeding ground for fungi and bacteria due to insufficient outside air 
entering the system; outside air is important because it dilutes indoor 
pollutant concentrations. 

b. Poor filtration is also a common problem: Dirty air-handling units and 
contaminated duct work have been identified as causes of “sick building 
syndrome” and “building related illness.” 

Fungal growth in an indoor environment can degrade air quality and disperse 
spores throughout a structure. If the surfaces on which spores settle are moist 
or wet, fungal growth can occur within 24 to 48 hours. In such an 
environment, occupant health may also be impacted. 

Fungi are allergens, irritants, and pathogens. Fungi also produce mycotoxins, 
which are poisons. Health effects of exposure to fungi include hay-fever-type 
symptoms, usually reported as seasonal, but by occupants of a water-
damaged building they are experienced as perennial. 

Symptoms include: dry or watery, itchy and/or red eyes; sneezing; productive 
cough; dry cough; congestion; runny nose; headaches; rashes; fatigue; sore 
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throat; swollen glands; difficulty breathing or shortness of breath; sinus 
pressure; ear pressure; ear popping; fatigue; gastrointestinal problems. 

Diagnoses include: allergic rhinitis; bronchitis; pneumonia; asthma; sinusitis 
(fungal or bacterial); allergic broncho-pulmonary aspergilliosis; 
hypersensitivity pneumonitis; fungal sinusitis; and/or urticaria. Chronic 
sinusitis and severe allergic exacerbations of allergic rhinitis can cause or 
contribute to anosmia or hyposmia, the loss or diminution of ability to smell 
odors. Many individuals with these conditions have compromised or no 
ability to taste. 

Other medical conditions have been causally associated with fungal 
exposure, including immune suppression and neurological disorders, 
cognitive dysfunction, mycotoxicosis, and pleural aspergillosis. Mold 
science, however, is controversial; see step 2, below. 

Further Research: Internet websites with up-to-date information on mold 
science, experts, remediation, and litigation are: www.themoldsource.com/ 
starter.html and www.moldupdate.com. The California Department of Health 
Services’ factsheet has information about health effects, remediation 
measures, a bibliography, and links to other websites. See dhs.ca.gov/ps/ 
deodc/ehib/EHIB2/topics/Moldhome%20Eng.html. 

STEP 2. REVIEW STUDIES ON HEALTH EFFECTS OF MOLD EXPOSURE 

The legal landscape in the early 1990s did not include “mold cases” as we 
know them now. Litigation involving water intrusion and fungal growth were 
litigated as “construction defect” or “habitability” cases against developers, 
architects, engineers, landlords, and the like, and did not usually have a 
personal injury or mold exposure component. 

a. In the mid-1990s, attorneys started to evaluate the relationship between 
fungal exposure and personal injury. The Centers for Disease Control, 
around the same time, was evaluating a cluster of cases involving the 
relationship between infant death due to pulmonary hemosiderosis and 
infant exposure in the home to stachybotrys, a toxic mold. (On March 10, 
2000, the CDC issued a follow-up report stating that an association 
between the infants’ deaths and mold exposure “was not proven.”) 

b. Publication of the results of a study involving New York Museum 
workers by Eckardt Johanning, M.D., entitled Health and Immunology 
Study Following Exposure to Toxigenic Fungi (Stachybotrys Chartarum) 
in a Water-Damaged Office Environment, Int’l Archives of Occ & Env’tl 
Health 68(4):207 (1996), the drafting of the New York City Guidelines 
for the remediation of stachybotrys in water-damaged buildings (1993), 
and other research and publications from private and government sectors 
triggered interest in the legal community. 

Diagnoses 

HEALTH EFFECTS 
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In 2002, the Institute of Medicine (IOM) was directed by the Centers for 
Disease Control to convene a panel to research and review literature about 
damp indoor spaces, mold, and their adverse health effects. (The IOM is part 
of the National Academies of Science, which was granted a charter by 
Congress in 1863 mandating that it serve as an independent advisor to the 
federal government on scientific and technical matters.) The panel performed 
its evaluations in closed sessions. In May 2004, the IOM published its report, 
“Damp Indoor Spaces and Health.” Because of the length of the report and 
the prestige of the issuing organization, it must be considered in evaluating a 
mold claim. 

In the opinion of plaintiffs’ counsel, the methodology of the panel suggests 
that the IOM report may be scientifically unreliable. Plaintiffs’ counsel assert 
that the two physicians on the panel did not have experience evaluating 
significant patient populations with mold exposure in clinical settings. The 
other panelists were not physicians, but were involved in Public Health, 
Epidemiology, Environmental Health, and Toxicology. Plaintiff’s counsel 
also criticize the panel for not giving public access to information being 
considered by the panel for its 2004 report. 

The IOM report sets forth causal connections and findings related to damp 
buildings and mold exposure: 

a. Sufficient evidence of an association exists between damp indoor 
environments and: 

(1) Upper respiratory symptoms (nasal and throat); 

(2) Cough; 

(3) Wheeze; and 

(4) Asthma symptoms in sensitized individuals. 

b. Sufficient evidence of an association exists between damp indoor 
environments, with mold and other agents, and: 

(1) (1) through (4) above; and 

(2) Hypersensitivity pneumonitis. 

“Sufficient Evidence of an Association” is defined in the IOM Report. It 
is that “an association between the agent and the outcome has been 
observed in studies in which chance, bias, and confounding could be 
ruled out with reasonable confidence.” 

c. Limited or suggestive evidence of an association exists between damp 
indoor environments and: 

(1) Dyspnea (shortness of breath); 

(2) Lower respiratory illness in otherwise healthy children; and 

(3) Asthma development. 

INSTITUTE OF MEDICINE 
(IOM) 2004 REPORT 
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